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Title  20 — Employees’  Benefits 

CHAPTER  III— SOCIAL  SECURITY  ADMIN¬ 
ISTRATION,  DEPARTMENT  OF  HEALTH, 
EDUCATON,  AND  WELFARE 

[Regs.  5] 

PART  405 — FEDERAL  HEALTH  INSUR¬ 
ANCE  FOR  YHE  AGED  AND  DISABLED 
(1965 .  ) 

Skilled  Nursing  Facilities 

On  May  1,  1974,  there  was  published 
in  the  Federal  Register  (39  FR  15230) 
a  notice  of  proposed  rulemaking  which 
set  forth  proposed  amendments  to  regu¬ 
lations  relating  to  the  conditions  of  par¬ 
ticipation  for  skilled  nursing  facilities. 
Included  in  the  proposed  amendments 
wrere  several  additional  provisions  to  the 
Medicare-Medicaid  common  standards 
for  skilled  nursing  facilities,  which  re¬ 
sulted  from  comments  received  with  re¬ 
spect  to  the  conditions  of  participation 
published  as  proposed  rules  on  July  12, 
1973  (38  FR  18620).  Because  of  the  sub¬ 
stantive  nature  of  these  provisions,  they 
were  not  included  in  the  final  regula¬ 
tions  published  on  January  17,  1974  (39 
FR  2238) ,  but  were  published  in  proposed 
form  on  May  1.  In  addition  to  the  pro¬ 
posed  provisions  resulting  from  those 
comments  (a  medical  director,  7-day 
registered  nurse  services,  discharge  plan¬ 
ning,  and  patients’  rights) ,  other  provi¬ 
sions  designed  to  clarify  or  expand  upon 
existing  regulations  were  included  in  the 
proposed  rulemaking.  Interested  parties 
were  given  the  opportunity  to  submit 
within  30  days  data,  views,  and  argu¬ 
ments  on  the  proposed  amendments. 

Comments  were  received  from  many 
sources  (including  representatives  of 
national,  State,  and  local  organizations) 
concerned  with  skilled  nursing  services, 
the  quality  of  patient  care,  and  the  rights 
of  these  patients.  All  of  the  comments 
received,  including  earlier  public  com¬ 
ments  and  those  reported  from  Senator 
Frank  E.  Moss’  subcommittee  hearings, 
have  been  carefully  considered. 

The  following  summarizes  the  changes 
made  in  consideration  of  comments 
received : 

1.  Dietitian  (qualified  consultant ), 

§  405.1101(f) . — The  proposed  revision 
corrected  a  typographical  error  in  this 
definition,  by  adding  “or”  between 
clauses  (1)  and  (2)  to  provide  that  a 
dietitian  need  meet  only  one  of  the 
alternatives  in  this  definition.  No  adverse 
comments  were  received  regarding  this 
change.  However,  an  additional  change 
was  made  for  purposes  of  clarity  and 
consistency.  This  was  to  change  the 
phrase  “on  the  publication  of  this  pro¬ 
vision”  to  January  17,  1974,  the  date  the 
final  conditions  of  participation  were 
published. 

2.  Use  of  outside  resources,  §  405.1121 
(i).  This  provision  is  addressed  to  the 
situation  where  a  skilled  nursing  facility 
ordinarily  furnishes  a  specific  service  to 
its  patients  through  an  outside  resource. 
Considerable  comment  was  received  in 
opposition  to  the  proposed  amendment, 
which  would  except  an  Independent 
laboratory  from  the  requirement  that 


the  outside  resource  bill  the  facility  for 
covered  services  rendered  directly  to  the 
patient.  Considering  the  strong  protests, 
and  that  Medicaid  has  had  administra¬ 
tive  problems  with  the  reimbursement 
procedure,  any  reference  in  §  405.1121(i) 
to  billing  procedures  has  been  deleted.  Its 
deletion,  however,  does  not  mean  that, 
under  Medicare,  outside  resources  fur¬ 
nishing  services  to  inpatients  of  a  facil¬ 
ity  under  an  arrangement  with  the  facil¬ 
ity  may  bill  the  patient  for  services  which 
constitute  provider  services.  Further¬ 
more,  pursuant  to  section  1861  (w)  of  the 
Social  Security  Act,  such  services  fur¬ 
nished  under  an  arrangement  must  be 
billed  through  the  provider  exclusively. 
Appropriate  revisions  to  incorporate  this 
principle  will  be  transferred  to  the  per¬ 
tinent  subparts  of  Regulations  No.  5  at 
a  later  date. 

3.  Patients’  rights,  §  405.1121(h) .  On 
the  basis  of  numerous  comments  re¬ 
ceived,  including  some  135  letters  pro¬ 
testing  the  separation  of  married  couples 
in  skilled  nursing  facilities,  the  following 
substantive  changes  were  made  in  the 
patients’  rights  provision  in  consid¬ 
eration  of  the  viewpoints  expressed,  and 
the  revised  phrases  are  in  italics : 

(a)  Policies  and  procedures  regarding 
patients’  rights  are  to  be  available  to 
the  public,  as  well  as  to  patients,  guard¬ 
ians,  and  others  identified  in  the  pro¬ 
posed  regulations; 

(b)  Written  acknowledgement  by  the 
patient  that  he  has  been  fully  informed 
of  these  rights  is  required; 

(c)  The  patient  is  fully  informed  of 
his  medical  condition,  by  a  physician, 
unless  medically  contraindicated  (as 
documented  by  a  physican  in  his  medical 
record) ; 

(d)  Reasons  for  patient  transfer  or 
discharge  are  now  delineated  to  include: 
Medical,  for  the  welfare  of  the  patient 
or  others,  or  for  nonpayment  for  stay 
(except  where  prohibited  by  the  pro¬ 
gram (s) ) ,  with  such  actions  documented 
in  the  medical  record; 

(e)  The  patient  is  encouraged  to  exer¬ 
cise  his  rights  as  a  patient,  and  as  a 
citizen; 

(f)  Delegation  by  the  patient  to  the 
facility  of  the  right  to  manage  his  funds 
now  requires  a  quarterly  accounting  and 
specifies  that  the  delegation  be  in  con¬ 
formance  with  State  laws ; 

(g)  Further  limitations  are  placed  on 
the  use  of  restraints  (that  they  be  used 
only  if  authorized  by  a  physician  for  a 
specified  and  limited  period  of  time; 
that  is,  their  use  must  be  necessary  to 
protect  the  patient  from  injury  to  him¬ 
self  or  others) ; 

(h)  These  regulations  provide  for  the 
patient  to  send  as  well  as  receive  mail 
unopened  unless  medically  contrain¬ 
dicated  as  documented  by  his  physician 
in  the  medical  record; 

(i)  The  patient  retains  and  uses  his 
personal  clothing  and  possessions,  as 
space  permits,  unless  to  do  so  would  in¬ 
fringe  upon  rights  of  other  patients,  and 
unless  medically  contraindicated  and 
documented  by  his  physician  in  his 
medical  record ; 


(j)  A  new  provision  has  been  added 
which  provides  that  if  married,  the  pa¬ 
tient  is  assured  privacy  for  visits  by  his/ 
her  spouse,  and  if  both  are  inpatients, 
they  are  permitted  to  share  a  room, 
unless  medically  contraindicated  and 
documented  by  the  attending  physician 
in  the  medical  record. 

This  paragraph  (k)  also  was  clarified 
to  reflect  that  the  rights  and  respon¬ 
sibilities  in  paragraphs  (k)  (1)  through 
(4)  as  they  pertain  to  a  patient  found 
by  his  physician  to  be  medically  in¬ 
capable  of  understanding  these  rights 
devolve  to  such  patient’s  guardian,  next 
of  kin,  etc. 

4.  Seven-day  registered  nurse  services, 

§§  405.1124  and  405.1124(c) .  As  proposed, 
this  revises  the  requirement  for  the  em¬ 
ployment  of  a  regisered  nurse  to  at  least 
the  day  tour  of  duty  on  7  days  a  week. 
For  purposes  of  classification,  a  cross  ref¬ 
erence  to  the  waiver  provision  for  this 
requirement  was  inserted  after  the  con¬ 
dition  of  participation.  Most  comments 
regarding  this  provision  were  supportive 
and  in  addition  suggested  stronger  re¬ 
quirements  in  line  with  some  State  re¬ 
quirements. 

The  requirement  for  a  registered  nurse 
on  the  day  tour  of  duty  is  considered  to 
be  reasonable  and  necessary  as  a  Federal 
standard  and  does  not  preclude  higher 
State  requirements. 

Regarding  waivers  of  this  provision, 
some  requests  were  received  that  waivers 
be  considered  for  urban  as  well  as  rural 
skilled  nursing  facilities.  However,  sec¬ 
tion  267  of  Pub.  L.  92-603,  the  Social 
Security  Amendments  of  1972,  provides 
that  waiver  of  the  7-day  registered  nurse 
requirement  applies  to  rural  skilled  nurs¬ 
ing  facilities.  In  addition,  §  405.1911(a) 
regarding  waivers  was  revised  to  parallel 
the  waiver  language  for  medical  direction 
in  skilled  nursing  facilities  in  that  the 
facility  must  make  good  faith  efforts  to 
meet  the  7-day  registered  nursing 
requirement. 

5.  Administration  of  drugs,  §  405.1124 
(p).  Several  comments  were  received  re¬ 
questing  that  the  phrase  “in  compliance 
with  State  and  local  laws”  be  added  to 
this  section.  This  comment  was  not  ac¬ 
cepted  because  it  was  felt  that,  in  addi¬ 
tion  to  meeting  State  and  local  laws  as 
stipulated  in  §  405.1120,  an  appropriate 
Medicare -Medicaid  requirement  would 
be  that  drugs  be  administered  only  by 
physicians,  licensed  nursing  personnel,  or 
other  staff  who  have  completed  a  State- 
approved  program  in  medication  admin¬ 
istration.  These  controls  permit  only 
qualified  staff  to  administer  medication, 
while  making  the  best  utilization  of 
health  manpower. 

6.  Staffing  for  specialized  rehabilita¬ 
tive  services,  §  405.1126(a).  The  majority 
of  comments  received  were  in  opposition 
to  this  proposal  because  it  was  inter¬ 
preted  to  mean  that  nonqualified  per¬ 
sonnel  could  perform  the  professional 
activities  of  a  therapist  if  under  the  su¬ 
pervision  of  a  physician  qualified  in  phys¬ 
ical  medicine.  This  was  not  the  intent  of 
the  revision,  however.  The  regulation  has 
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been  revised  to  clearly  reflect  that  spe¬ 
cialized  rehabilitative  services  are  pro¬ 
vided  in  accordance  with  accepted  pro¬ 
fessional  practices  by  qualified  therapists 
or  qualified  assistants,  while  other  re¬ 
habilitative  services  must  be  under  the 
supervision  of  a  physician  qualified  in 
physical  medicine  in  a  facility  that  has 
an  organized  rehabilitative  service. 

7.  Handrails,  §  405.1134(f) .  The  pro¬ 
vision  requiring  corridors  in  skilled  nurs¬ 
ing  facilities  to  be  equipped  with  hand¬ 
rails  on  each  side  is  adopted  as  proposed, 
few  opposing  comments  having  been  re¬ 
ceived. 

8.  Discharge  planning,  §  405.1137 (h) . 
This  new  requirement  was  modified  to 
reflect  comments  opposed  to  the  time 
previously  specified  for  determining  each 
patient’s  need  for  discharge  planning. 
This  requirement  was  changed  to  read 
“within  7  days  after  the  day  of  admis¬ 
sion”  as  more  suitable  to  the  health  care 
setting  of  a  skilled  nursing  facility.  Criti¬ 
cism  indicated  that  the  previous  72-hour 
time  span  was  more  suitable  for  a  hos¬ 
pital  setting. 

The  notice  of  proposed  rulemaking  in¬ 
cluded  a  provision  that  would  require  a 
skilled  nursing  facility  to  furnish  a  cen¬ 
tralized,  coordinated  discharge  planning 
program  to  ensure  that  each  patient  has 
a  program  of  needed  continuing  care 
both  during  his  stay  and  after  discharge 
from  the  facility.  The  notice  proposed 
that  this  section  be  incorporated  in  con¬ 
nection  with  utilization  review,  pursuant 
to  the  provisions  of  section  237(c)  of  the 
Social  Security  Amendments  of  1972 
(Pub.  L.  92-603)  which  amend  section 
1861  (k)  of  the  Act  by  adding  authority 
under  which  the  Secretary  may  require 
the  use  in  the  Medicare  program  of  utili¬ 
zation  review  procedures  established  pur¬ 
suant  to  the  Medicaid  program,  which 
he  determines  are  superior  in  their  effec¬ 
tiveness  to  the  utilization  review  proce¬ 
dures  in  the  Medicare  program.  The  Sec¬ 
retary  has  determined  that  Medicaid 
program  requirements  for  discharge 
planning  published  on  this  date  in  this 
edition  of  the  Federal  Register  are  su¬ 
perior,  and  accordingly  this  requirement 
for  discharge  planning  is  incorporated 
as  a  utilization  review  requirement  of  the 
Medicare  program. 

9.  Medical  direction,  proposed  as 
§  405.1138.  This  condition  has  been  modi¬ 
fied  to  include  an  organized  medical  sta 
fied  to  include  an  organized  medical 
staff,  with  a  member  of  that  staff  serv¬ 
ing  as  medical  director.  Additionally, 
provision  has  been  added  to  permit  hos¬ 
pital-based  skilled  nursing  facilities  to 
have  a  member  of  that  staff  to  serve  as 
medical  director.  Some  concern  was  ex¬ 
pressed  that  the  medical  director  should 
not  be  responsible  for  surveillance  of  the 
environmental  health  status  of  the  fa¬ 
cility,  and  this  comment  was  accepted. 
Opposition  to  the  medical  director’s 
being  responsible  for  delineation  of  re¬ 
sponsibilities  and  clinical  privileges  of 
attending  physicians  was  expressed;  ac¬ 
cordingly,  the  regulation  was  amended 
to  include  the  delineation  of  attending 
physician  responsibilities  as  part  of  the 
skilled  nursing  facility’s  bylaws,  with  ap¬ 


proval  required  by  the  governing  body. 
Also,  a  provision  was  added  that  medical 
direction  can  be  provided  through  ar¬ 
rangement  with  a  group  of  physicians,  a 
local  medical  society,  a  hospital  medical 
staff,  or  other  similar  arrangement.  Due 
to  concern  expressed  about  a  skilled 
nursing  facility’s  possibly  having  diffi¬ 
culty  in  complying,  the  condition  on 
medical  direction  now  carries  the  proviso 
that  the  facility  be  allowed  12  full  calen¬ 
dar  months  from  effective  date  of  these 
regulations  tb  comply.  The  sentence  that 
refers  to  employee  health  examinations 
will  be  retained  as  originally  published 
in  the  Federal  Register  of  January  17, 
1974,  in  §  405.1121(g).  Also,  for  the  pur¬ 
pose  of  cohesion  and  clarity,  the  condi¬ 
tion  on  medical  direction  now  appears  as 
§  405.1122.  The  condition  formerly  num¬ 
bered  §  405.1122,  Patient  care  policies,  is 
now  a  part  of  §  405.1121,  Governing  Body 
and  Management,  as  standard  (1) . 

Finally,  a  cross  reference  to  §  405.1911 
(b) ,  which  contains  waiver  provision  for 
this  requirement,  was  added  to  the  con¬ 
dition  on  medical  direction. 

The  amendments  as  announced  under 
the  proposed  rule  making  (39  FR  15230) 
are  adopted,  with  the  noted  changes.  In 
addition,  some  parts  of  the  regulations 
were  redrafted  for  clarification  purposes, 
in  line  with  the  comments  received. 

(Secs.  1102,  1861,  1871,  49  Stat.  647,  as 
amended,  79  Stat.  313,  as  amended,  79  Stat. 
331,  (42  U.S.C.  1302,  1395x,  1395hh) ) 

Effective  date.  These  amendments  shall 
be  effective  December  2, 1974. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.800,  Health  Insurance  for 
the  Aged — Hospital  Insurance) 

Dated:  September  20, 1974. 

J.  B.  Cardwell, 

Commissioner  of  Social  Security. 
Approved;  September  20, 1974. 

Frank  Carlucci, 

Acting  Secretary  of  Health, 
Education,  and  Welfare. 

Regulations  No.  5  of  the  Social  Se¬ 
curity  Administration,  as  amended  (20 
CFR  Part  405) ,  are  further  amended  as 
set  forth  below: 

1.  Paragraph  (f)  of  §  405.1101  is  re¬ 
vised  to  read  as  follows: 

§  405.1101  Definitions. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

•  •  *  •  • 

(f)  Dietitian  (.qualified  consultant ). 
A  person  who: 

(1)  Is  eligible  for  registration  by  the 
American  Dietetic  Association  under  its 
requirements  in  effect  on  January  17, 
1974;  or 

(2)  Has  a  baccalaureate  degree  with 
major  studies  in  food  and  nutrition, 
dietetics,  or  food  service  management, 
has  1  year  of  supervisory  experience  in 
the  dietetic  service  of  a  health  care  in¬ 
stitution,  and  participates  annually  in 
continuing  dietetic  education. 


2.  Section  405.1121  is  amended  by  re¬ 
vising  paragraph  (i) ,  and  adding  a  new 
paragraph  (k) .  Section  405.1122  is  redes¬ 
ignated  as  paragraph  (1)  of  §  405.1121. 

As  amended  §  405.1121  (i),  (k),  and  (1) 
reads  as  follows: 

§  405.1121  Condition  of  participation — 

governing  body  and  management. 

***** 

(i)  Standard:  Use  of  outside  resources. 

If  the  facility  does  not  employ  a  quali¬ 
fied  professional  person  to  render  a  spe¬ 
cific  service  to  be  provided  by  the 
facility,  it  makes  arrangements  to  have 
such  a  service  provided  by  an  outside 
resource — a  person  or  agency  that  will 
render  direct  service  to  patients  or  act 
as  a  consultant  to  the  facility.  The  re¬ 
sponsibilities,  functions,  and  objectives, 
and  the  terms  of  agreement,  including 
financial  arrangements  and  charges,  of 
each  such  outside  resource  are  deline¬ 
ated  in  writing  and  signed  by  an  author¬ 
ized  representative  of  the  facility  and  the 
person  or  agency  providing  the  service. 
Agreements  pertaining  to  services  must 
specify  that  the  facility  assumes  profes¬ 
sional  and  administrative  responsibility 
for  the  services  rendered.  The  outside 
resource,  when  acting  as  a  consultant, 
apprises  the  administrator  of  recommen¬ 
dations,  plans  for  implementation,  and 
continuing  assessment  through  dated, 
signed  reports,  which  are  retained  by  the 
administrator  for  followup  action  and 
evaluation  of  performance.  (See  require¬ 
ment  under  each  service — §§  405.1125 
through  405.1132.) 

***** 

(k)  Standard:  Patients’  rights.  The 
governing  body  of  the  facility  establishes 
written  policies  regarding  the  rights  and 
responsibilities  of  patients  and,  through 
the  administrator,  is  responsible  for  de¬ 
velopment  of,  and  adherence  to,  proce¬ 
dures  implementing  such  policies.  These 
policies  and  procedures  are  made  avail¬ 
able  to  patients,  to  any  guardians,  next 
of  kin,  sponsoring  agency(ies),  or  repre¬ 
sentative  payees  selected  pursuant  to  sec¬ 
tion  205  (j)  of  the  Social  Security  Act, 
and  Subpart  Q  of  Part  404  of  this  chap¬ 
ter,  and  to  the  public.  The  staff  of  the 
facility  is  trained  and  involved  in  the 
implementation  of  these  policies  and 
procedures.  These  patients’  rights  poli¬ 
cies  and  procedures  ensure  that,  at  least, 
each  patient  admitted  to  the  facility: 

(l)  Is  fully  informed,  as  evidenced  by 
the  patient’s  written  acknowledgment, 
prior  to  or  at  the  time  of  admission  and 
during  stay,  of  these  rights  and  of  all 
rules  and  regulations  governing  patient 
conduct  and  responsibilities; 

(2)  Is  fully  informed,  prior  to  or  at 
the  time  of  admission  and  during  stay, 
of  services  available  in  the  facility,  and 
of  related  charges  including  any  charges 
for  services  not  covered  under  titles 
XVin  or  XIX  of  the  Social  Security 
Act,  or  not  covered  by  the  facility’s  basic 
per  diem  rate; 

(3)  Is  fully  informed,  by  a  physician, 
of  his  medical  condition  unless  medically 
contraindicated  (as  documented,  by  a 
physician,  in  his  medical  record) ,  and  is 
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afforded  the  opportunity  to  participate 
in  the  planning  of  his  medical  treatment 
and  to  refuse  to  participate  in  experi¬ 
mental  research; 

(4)  Is  transferred  or  discharged  only 
for  medical  reasons,  or  for  his  welfare 
or  that  of  other  patients,  or  for  non¬ 
payment  for  his  stay  (except  as  prohib¬ 
ited  by  titles  XVIII  or  XIX  of  the  Social 
Security  Act),  and  is  given  reasonable 
advance  notice  to  ensure  orderly  trans¬ 
fer  or  discharge,  and  such  actions  are 
documented  in  his  medical  record; 

(5)  Is  encouraged  and  assisted, 
throughout  his  period  of  stay,  to  exercise 
his  rights  as  a  patient  and  as  a  citizen, 
and  to  this  end  may  voice  grievances 
and  recommend  changes  in  policies  and 
services  to  facility  staff  and/or  to  out¬ 
side  representatives  of  his  choice,  free 
from  restraint,  interference,  coercion, 
discrimination,  or  reprisal; 

(6)  May  manage  his  personal  finan¬ 
cial  affairs,  or  is  given  at  least  a  quar¬ 
terly  accounting  of  financial  transac¬ 
tions  made  on  his  behalf  should  the  fa¬ 
cility  accept  his  written  delegation  of 
this  responsibility  to  the  facility  for  any 
period  of  time  in  conformance  with  State 
law; 

(7)  Is  free  from  mental  and  physical 
abuse,  and  free  from  chemical  and  (ex¬ 
cept  in  emergencies)  physical  restraints 
except  as  authorized  in  writing  by  a 
physician  for  a  specified  and  limited  pe¬ 
riod  of  time,  or  when  necessary  to  pro¬ 
tect  the  patient  from  injury  to  himself 
or  to  others; 

(8)  Is  assured  confidential  treatment 
of  his  personal  and  medical  records,  and 
may  approve  or  refuse  their  release  to 
any  individual  outside  the  facility,  ex¬ 
cept,  in  case  of  his  transfer  to  another 
health  care  institution,  or  as  required  by 
law  or  third-party  payment  contract; 

(9)  Is  treated  with  consideration,  re¬ 
spect,  and  full  recognition  of  his  dignity 
and  individuality,  including  privacy  in 
treatment  and  in  care  for  his  personal 
needs; 

(10)  Is  not  required  to  perform  serv¬ 
ices  for  the  facility  that  are  not  included 
for  therapeutic  purposes  in  his  plan  of 
care; 

(11)  May  associate  and  communicate 
privately  with  persons  of  his  choice,  and 
send  and  receive  his  personal  mail  un¬ 
opened,  unless  medically  contraindicated 
(as  documented  by  his  physician  in  his 
medical  record) ; 

(12)  May  meet  with,  and  participate 
In  activities  of,  social,  religious,  and  com¬ 
munity  groups  at  his  discretion,  unless 
medically  contraindicated  (as  docu¬ 
mented  by  his  physician  in  his  medical 
record) ; 

(13)  May  retain  and  use  his  personal 
clothing  and  possessions  as  space  per¬ 
mits,  unless  to  do  so  would  infringe  upon 
rights  of  other  patients,  and  unless  med¬ 
ically  contraindicated  (as  documented  by 
his  physician  in  his  medical  record) ;  and 

(14)  If  married,  is  assured  privacy  for 
visits  by  his/her  spouse;  if  both  are  in¬ 
patients  in  the  facility,  they  are  per¬ 
mitted  to  share  a  room,  unless  medically 
contraindicated  (as  documented  by  the 


attending  physician  in  the  medical  rec¬ 
ord). 

All  rights  and  responsibilities  specified 
in  paragraphs  (k)  (1)  through  (4)  of 
this  section — as  they  pertain  to  (a)  a 
patient  adjudicated  incompetent  in  ac¬ 
cordance  with  State  law,  (b)  a  patient 
who  is  found,  by  his  physician,  to  be 
medically  incapable  of  understanding 
these  rights,  or  (c)  a  patient  who  exhibits 
a  communication  barrier — devolve  to 
such  patient’s  guardian,  next  of  kin, 
sponsoring  agency  (ies) ,  or  representative 
payee  (except  when  the  facility  itself  is 
representative  payee)  selected  pursuant 
to  section  205(j)  of  the  Social  Security 
Act  and  Subpart  Q  of  Part  404  of  this 
chapter. 

(1)  Standard:  Patient  care  policies. 
The  skilled  nursing  facility  has  written 
patient  care  policies  to  govern  the  con¬ 
tinuing  skilled  nursing  care  and  related 
medical  or  other  services  provided. 

(1)  The  facility  has  policies,  which  are 
developed  by  the  medical  director  or  the 
organized  medical  staff  (see  §  405.1122), 
with  the  advice  of  (and  with  provision 
for  review  of  such  policies  from  time  to 
time,  but  at  least  annually,  by)  a  group 
of  professional  personnel  including  one 
or  more  physicians  and  one  or  more 
registered  nurses,  to  govern  the  skilled 
nursing  care  and  related  medical  or 
other  services  it  provides.  The  policies, 
which  are  available  to  admitting  physi¬ 
cians,  sponsoring  agencies,  patients,  and 
the  public,  reflect  awareness  of,  and  pro¬ 
vision  for,  meeting  the  total  medical  and 
psychosocial  needs  of  patients,  including 
admission,  transfer,  and  discharge  plan¬ 
ning;  and  the  range  of  services  available 
to  patients,  including  frequency  of  physi¬ 
cian  visits  by  each  category  of  patients 
admitted.  These  policies  also  include  pro¬ 
visions  to  protect  patients’  personal  and 
property  rights.  Medical  records  and 
minutes  of  staff  and  committee  meetings 
reflect  that  patient  care  is  being  rend¬ 
ered  in  accordance  with  the  written 
patient  care  policies,  and  that  utilization 
review  committee  recommendations  re¬ 
garding  the  policies  are  reviewed  and 
necessary  steps  taken  to  ensure 
compliance. 

(2)  The  medical  director  or  a  regis¬ 
tered  nurse  is  designated,  in  writing,  to 
be  responsible  for  the  execution  of 
patient  care  policies.  If  the  responsi¬ 
bility  for  day-to-day  execution  of 
patient  care  policies  has  been  delegated 
to  a  registered  nurse,  the  medical  direc¬ 
tor  serves  as  the  advisory  physician  from 
whom  she  receives  medical  guidance. 
(See  8  405.1122(b).) 

3.  A  new  §  405.1122  is  added  to  read 
as  follows: 

§  405.1122  Condition  of  participation — 
medical  direction. 

The  facility  retains,  effective  not  later 
than  12  full  calendar  months  from 
December  2,  1974,  pursuant  to  a  written 
agreement,  a  physician,  licensed  under 
State  law  to  practice  medicine  or  osteop¬ 
athy,  to  serve  as  medical  director  on  a 
part-time  or  full-time  basis  as  is  appro¬ 
priate  for  the  needs  of  the  patients  and 
the  facility.  If  the  facility  has  an  orga¬ 


nized  medical  staff,  the  medical  director 
is  designated  by  the  medical  staff  with 
approval  of  the  governing  body.  A  medi¬ 
cal  director  may  be  designated  for  a  sin¬ 
gle  facility  or  multiple  facilities  through 
arrangements  with  a  group  of  physicians, 
a  local  medical  society,  a  hospital  medi¬ 
cal  staff,  or  through  another  similar  ar¬ 
rangement.  The  medical  director  is  re¬ 
sponsible  for  the  overall  coordination  of 
the  medical  care  in  the  facility  to  ensure 
the  adequacy  and  appropriateness  of  the 
medical  services  provided  to  patients  and 
to  maintain  surveillance  of  the  health 
status  of  employees.  (See  8  405.1911(b) 
regarding  waiver  of  the  requirement  for 
a  medical  director.) 

(a)  Standard:  Coordination  of  medi¬ 
cal  care.  Medical  direction  and  coordi¬ 
nation  of  medical  care  in  the  facility  are 
provided  by  a  medical  director.  The 
medical  director  is  responsible  for  the 
development  of  written  bylaws,  rules, 
and  regulations  which  are  approved  by 
the  governing  body  and  include  de¬ 
lineation  of  the  responsibilities  of  at¬ 
tending  physicians.  Coordination  of 
medical  care  includes  liaison  with  at¬ 
tending  physicians  to  ensure  their  writ¬ 
ing  orders  promptly  upon  admission  of 
a  patient,  and  periodic  evaluation  of  the 
adequacy  and  appropriateness  of  health 
professional  and  supportive  staff  and 
services. 

(b)  Standard:  Responsibilities  to  the 
facility.  The  medical  director  is  respon¬ 
sible  for  surveillance  of  the  health  status 
of  the  facility’s  employees.  Incidents  and 
accidents  that  occur  on  the  premises 
are  reviewed  by  the  medical  director  to 
identify  hazards  to  health  and  safety. 
The  administrator  is  given  appropriate 
information  to  help  ensure  a  safe  and 
sanitary  environment  for  patients  and 
personnel.  The  medical  director  is  re¬ 
sponsible  for  the  execution  of  patient 
care  policies  in  accordance  with 
8  405.1121(1). 

4.  Section  405.1124  is  amended  by  re¬ 
vising  the  material  preceding  paragraph 
(a)  and  also  by  revising  paragraphs  (c) 
and  (g)  to  read  as  follows: 

§  405.1124  Condition  of  participation — 

nursing  services. 

The  skilled  nursing  facility  provides  24- 
hour  service  by  licensed  nurses,  including 
the  services  of  a  registered  nurse  at  least 
during  the  day  tour  of  duty  7  days  a  week. 
There  is  an  organized  nursing  service 
with  a  sufficient  number  of  qualified 
nursing  personnel  to  meet  the  total 
nursing  needs  of  all  patients  in  the 
facility.  (See  8  405.1911(a)  regarding 
waiver  of  the  7-day  registered  nurse 
requirement.) 

•  •  *  •  * 

(c)  Standard:  Twenty-four-hour  nurs¬ 
ing  service.  The  facility  provides  24-hour 
nursing  services  which  are  sufficient  to 
meet  total  nursing  needs  and  which  are 
in  accordance  with  the  patient  care 
policies  developed  as  provided  in 
8  405.1121(1).  The  policies  are  designed 
to  ensure  that  each  patient  receives 
treatments,  medications,  and  diet  as  pre¬ 
scribed,  and  rehabilitative  nursing  care 
as  needed;  receives  proper  care  to  pre¬ 
vent  decubitus  ulcers  and  deformities, 
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and  is  kept  comfortable,  clean,  well- 
groomed,  and  protected  from  accident, 
injury,  and  infection,  and  encouraged, 
assisted,  and  trained  in  self-care  and 
group  activities.  Nursing  personnel,  in¬ 
cluding  at  least  one  registered  nurse  on 
the  day  tour  of  duty  7  days  a  week,  li¬ 
censed  practical  (vocational)  nurses, 
nurse  aides,  orderlies,  and  ward  clerks, 
are  assigned  duties  consistent  with  their 
education  and  experience  and  based  on 
the  characteristics  of  the  patient  load. 
Weekly  time  schedules  are  maintained 
and  indicate  the  number  and  classifica¬ 
tions  of  nursing  personnel,  including  re¬ 
lief  personnel,  who  worked  on  each  unit 
for  each  tour  of  duty. 

•  •  *  *  * 

(g)  Standard:  Administration  of 
drugs.  Drugs  and  biologicals  are  admin¬ 
istered  only  by  physicians,  licensed  nurs¬ 
ing  personnel,  or  by  other  personnel  who 
have  completed  a  State-approved  train¬ 
ing  program  in  medication  administra¬ 
tion.  Procedures  are  established  by  the 
pharmaceutical  services  committee  (see 
§  405.1127(d))  to  ensure  that  drugs  to 
be  administered  are  checked  against 
physicians’  orders,  that  the  patient  is 
identified  prior  to  administration  of  a 
drug,  and  that  each  patient  has  an  in¬ 
dividual  medication  record  and  that  the 
dose  of  drug  administered  to  that  patient 
is  properly  recorded  therein  by  the  per¬ 
son  who  administered  the  drug.  Drugs 
and  biologicals  are  administered  as  soon 
as  possible  after  doses  are  prepared,  and 
are  administered  by  the  same  person  who 
prepared  the  doses  for  administration, 
except  under  single  unit  dose  package 
distribution  systems.  (See  §  405.1101(h) .) 

•  •  •  *  • 

5.  Section  405.1126  is  amended  by  re¬ 
vising  the  material  preceding  paragraph 
(a)  and  also  by  revising  paragraph  (a) 
to  read  as  follows: 

§  405.1126  Condition  of  participation — 
specialized  rehabilitative  services. 

In  addition  to  rehabilitative  nursing 
(§405.1124(e),  the  skilled  nursing 
facility  provides,  or  arranges  for,  under 
written  agreement,  specialized  rehabili¬ 
tative  services  by  qualified  personnel 
(i.e.,  physical  therapy,  speech  pathology 
and  audiology,  and  occupational  ther¬ 
apy)  as  needed  by  patients  to  improve 
and  maintain  functioning.  These  serv¬ 
ices  are  provided  upon  the  written  order 
of  the  patient’s  attending  physician. 
Safe  and  adequate  space  and  equipment 
are  available,  commensurate  with  the 
services  offered.  If  the  facility  does  not 
offer  such  services  directly,  it  does  not 
admit  nor  retain  patients  in  need  of  this 
care  unless  provision  is  made  for  such 
services  under  arrangement  with  quali¬ 
fied  outside  resources  under  which  the 
facility  assumes  professional  responsi¬ 
bilities  for  the  services  rendered.  (See 
§  450.1121(1).) 

(a)  Standard:  Organization  and  staff¬ 
ing.  Specialized  rehabilitative  services 
are  provided,  in  accordance  with  ac¬ 
cepted  professional  practices,  by  quali¬ 
fied  therapists  or  by  qualified  assistants 
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or  other  supportive  personnel  under  the 
supervision  of  qualified  therapists.  Other 
rehabilitative  services  also  may  be  pro¬ 
vided,  but  must  be  in  a  facility  where 
all  rehabilitative  services  are  provided 
through  an  organized  rehabilitative 
service  under  the  supervision  of  a 
physician  qualified  in  physical  medicine 
who  determines  the  goals  and  limitations 
of  these  services  and  assigns  duties  ap¬ 
propriate  to  the  training  and  experience 
of  those  providing  such  services.  Writ¬ 
ten  administrative  and  patient  care  pol¬ 
icies  and  procedures  are  developed  for 
rehabilitative  services  by  appropriate 
therapists  and  representatives  of  the 
medical,  administrative,  and  nursing 
staffs. 

6.  Paragraph  (j)  of  §  405.1134  is  re¬ 
vised  to  read  as  follows: 

§  405.1134  Condition  of  participation — 

physical  environment. 

*  *  *  *  • 

(j)  Standard:  Other  environmental 
considerations.  The  facility  provides  a 
functional,  sanitary,  and  comfortable 
environment  for  patients,  personnel,  and 
the  public.  Provision  is  made  for  ade¬ 
quate  and  comfortable  lighting  levels  in 
all  areas,  limitation  of  sounds  at  comfort 
levels,  maintaining  a  comfortable  room 
temperature,  procedures  to  ensure  wa¬ 
ter  to  all  essential  areas  in  the  event  of 
loss  of  normal  water  supply,  and  ade¬ 
quate  ventilation  through  windows  or 
mechanical  means  or  a  combination  of 
both.  Corridors  are  equipped  with  firmly 
secured  handrails  on  each  side. 

7.  Section  405.1137  is  amended  by  add¬ 
ing  a  new  paragraph  (h)  to  read  as  fol¬ 
lows: 

§  405.1137  Condition  of  participation — 
utilization  review. 

*  *  *  •  • 

(h)  Standard:  Discharge  planning. 
The  facility  maintains  a  centralized,  co¬ 
ordinated  program  to  ensure  that  each 
patient  has  a  planned  program  of  con¬ 
tinuing  care  which  meets  his  postdis¬ 
charge  needs. 

(1)  The  facility  has  in  operation  an 
organized  discharge  planning  program. 
The  utilization  review  committee,  in  its 
evaluation  of  the  current  status  of  each 
extended  duration  case,  has  available  to 
it  the  results  of  such  discharge  planning 
and  information  on  alternative  available 
community  resources  to  which  the  pa¬ 
tient  may  be  referred. 

(2)  The  administrator  delegates  re¬ 
sponsibility  for  discharge  planning,  in 
writing,  to  one  or  more  members  of  the 
facility’s  staff,  with  consultation,  if 
necessary,  or  arranges  for  this  serv¬ 
ice  to  be  provided  by  a  health,  social,  or 
welfare  agency  (see  §405.1121(1)). 

(3)  The  facility  maintains  written 
discharge  planning  procedures  which  de¬ 
scribe  (i)  how  the  discharge  coordinator 
will  function,  and  his  authority  and  re¬ 
lationships  with  the  facility’s  staff;  (ii) 
the  time  period  in  which  each  patient’s 
need  for  discharge  planning  is  deter¬ 
mined  (preferably  within  7  days  after  the 
day  of  admission) ;  (iii)  the  maximum 
time  period  after  which  a  reevaluation 
of  each  patient’s  discharge  plan  is  made; 
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(iv)  local  resources  available  to  the  facil¬ 
ity,  the  patient,  and  the  attending  phy¬ 
sician  to  assist  in  developing  and  imple¬ 
menting  individual  discharge  plans;  and 

(v)  provsions  for  periodic  review  and  re- 
evaluation  of  the  facility’s  discharge 
planning  program. 

(4)  At  the  time  of  discharge,  the  fa¬ 
cility  provides  those  responsible  for  the 
patient’s  postdischarge  care  with  an  ap¬ 
propriate  summary  of  information  about 
the  discharged  patient  to  ensure  the  op¬ 
timal  continuity  of  care.  The  discharge 
summary  includes  at  least  current  infor¬ 
mation  relative  to  diagnoses,  rehabilita¬ 
tion  potential,  a  summary  of  the  course 
of  prior  treatment,  physician  orders  for 
the  immediate  care  of  the  patient,  and 
pertinent  social  information. 

8.  A  new  §  405.1911  is  added  to  read 
as  follows: 

§  405.1911  Special  waivers  applicable  to 
skilled  nursing  facilities. 

(a)  Waiver  of  7-day  registered  nurse 
requirement.  To  the  extent  that  §  405.- 
1124  requires  any  skilled  nursing  facility 
to  engage  the  services  of  a  registered 
nurse  more  than  40  hours  a  week,  the 
Secretary  may  waive  such  requirement 
for  such  periods  as  he  deems  appropri¬ 
ate  if,  based  upon  documented  findings 
of  the  State  agency,  he  determines  that : 

(1)  Such  facility  is  located  in  a  rural 
area  and  the  supply  of  skilled  nursing 
facility  services  in  such  area  is  not  suffi¬ 
cient  to  meet  the  needs  of  individual 
patients  therein, 

(2)  Such  facility  has  at  least  one  full¬ 
time  registered  nurse  who  is  regularly 
on  duty  at  such  facility  40  hours  a  week, 
and 

(3)  Such  facility  (i)  has  only  pa¬ 
tients  whose  attending  physicians  have 
indicated  (through  physicians’  orders 
or  admission  notes)  that  each  such  pa¬ 
tient  does  not  require  the  services  of 
a  registered  nurse  for  a  48-hour  period, 
or  (ii)  has  made  arrangements  for  a 
registered  nurse  or  a  physician  to  spend 
such  time  at  the  facility  as  is  deter¬ 
mined  necessary  by  the  patient’s  at¬ 
tending  physician  to  provide  necessary 
services  on  days  when  the  regular  full¬ 
time  registered  nurse  is  not  on  duty. 

(4)  Such  facility  has  made  and  con¬ 
tinues  to  make  a  good  faith  effort  to 
comply  with  the  more  than  40-hour 
registered  nurse  requirement,  but  such 
compliance  is  impeded  by  the  unavail¬ 
ability  of  registered  nurses  in  the  area. 

(b)  Waiver  of  medical  director  re¬ 
quirement.  To  the  extent  that  §  405.1122 
requires  any  skilled  nursing  facility  to 
engage  the  services  of  a  medical  director 
either  part-time  or  full-time,  the  Sec¬ 
retary  may  waive  such  requirement  for 
such  periods  as  he  deems  appropriate 
if,  based  upon  documented  findings  of 
the  State  agency,  he  determines  that: 

(1)  Such  facility  is  located  in  an  area 
where  the  supply  of  physicians  is  not 
■sufficient  to  permit  compliance  with  this 
requirement  without  seriously  reducing 
the  availability  of  physician  services 
within  the  area,  and 


FEDERAL  REGISTER,  VOL  39,  NO.  1 93— THURSDAY,  OCTOBER  3,  1974 


35778 


RULES  AND  REGULATIONS 


(2)  Such  facility  has  made  and  con¬ 
tinues  to  make  a  good  faith  effort  to 
comply  with  §  405.1122,  but  such  com¬ 
pliance  is  impeded  by  the  unavailabil¬ 
ity  of  physicians  in  the  area. 

[PR  Doc.74-22694  Filed  10-2-74;8:45  am] 


Title  45— Public  Welfare 

CHAPTER  II— SOCIAL  AND  REHABILITA¬ 
TION  SERVICE  (ASSISTANCE  PRO¬ 
GRAMS)  DEPARTMENT  OF  HEALTH, 

EDUCATON,  AND  WELFARE 

PART  250— ADMINISTRATION  OF  MEDI¬ 
CAL  ASSISTANCE  PROGRAMS 

Subpart  A — General  Administration 

Discharge  Planning — Skilled  Nursing 
Facilities 

Notice  of  proposed  rulemaking  was 
published  May  1,  1974  (39  FR  15232), 
requiring  that  State  plans  for  medical 
assistance  under  title  XIX,  Social  Secu¬ 
rity  Act  (Medicaid)  include  in  their 
utilization  review  programs  a  require¬ 
ment  for  discharge  planning  for  skilled 
nursing  facility  patients  who  are  Medic¬ 
aid  recipients.  A  parallel  requirement 
for  the  Medicare  program  was  published 
at  the  same  time. 

The  proposal  specified  that  each 
patient’s  need  for  discharge  planning 
must  be  determined  within  72  hours  of 
admission.  Comments  indicated  that  this 
time  span  was  suitable  for  hospital  care 
but  not  for  care  in  a  skilled  nursing  fa¬ 
cility.  Consequently,  the  final  regulations 
have  been  modified  to  require  this  de¬ 
termination  within  7  days  after  the  day 
of  admission.  No  other  changes  have 
been  made. 

As  published  on  May  1,  the  proposed 
regulation  would  have  amended  another 
proposal  published  January  9,  1974  (39 
FR  1500)  which  set  forth  a  complete  re¬ 
vision  of  45  CFR  250.20,  overall  utiliza¬ 


tion  review  requirements  for  the  Medic¬ 
aid  program.  Since  the  final  regulations 
resulting  from  the  January  9  proposal 
are  not  yet  ready  for  publication,  the 
specific  requirement  for  discharge  plan¬ 
ning  with  respect  to  skilled  nursing  fa¬ 
cility  patients  is  being  published  as  an 
addition  to  existing  utilization  review 
requirements.  It  will  be  incorporated  ap¬ 
propriately  in  the  final  regulations  on  the 
overall  utilization  review  program. 

Section  250.20  of  Part  250,  Chapter  n. 
Title  45,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1.  Wherever  it  appears,  the  phrase 
“skilled  nursing  home”  is  changed  to 
“skilled  nursing  facility”. 

2.  A  new  paragraph  (a)(3)  is  added 
to  read  as  follows: 

§  250.20  Utilization  review  of  care  and 
services. 

(a)  State  plan  requirements.  A  State 
plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  must: 

*  •  •  •  • 

(3)  Provide  in  the  case  of  skilled 
nursing  facilities,  whether  utilization  re¬ 
view  activities  are  performed  pursuant 
to  paragraph  (a)  (1)  (i)  or  (ii)  of  this 
section,  that  the  utilization  review  com¬ 
mittee  shall  review  each  Individual’s  dis¬ 
charge  plan,  which  plan  shall  be  devel¬ 
oped  in  accordance  with  the  provisions  of 
this  paragraph  (a)  (3)  of  this  section. 
Such  plan  shall  ensure  that  each  indi¬ 
vidual  has  a  planned  program  of  post¬ 
facility  continuing  care  which  takes  into 
account  such  individual’s  post  discharge 
needs,  (i)  The  facility  shall  maintain 
written  discharge  planning  procedures 
which  describe  (a)  which  staff  member 
of  the  facility  or  which  outside  health, 
social,  or  welfare  agency  will  have  op¬ 
erational  responsibility  for  discharge 
planning:  (b)  the  manner  in,  and  meth¬ 
ods  by,  which  such  staff  member  or 


agency  will  function,  including  its  au¬ 
thority  and  its  relationship  with  the 
facility’s  staff;  (c)  the  time  period  in 
which  each  Individual’s  need  for  dis¬ 
charge  planning  will  be  determined 
(which  period  may  not  be  later  than 
seven  days  after  the  day  of  admission) ; 
(d)  the  maximum  time  period  after 
which  a  reevaluation  of  each  individual’s 
discharge  plan  will  be  made;  ( e )  the  local 
resources  available  to  the  facility,  the  In¬ 
dividual,  and  the  attending  physician  to 
assist  in  developing  and  implementing 
individual  discharge  plans  and;  (/)  the 
provisions  for  periodic  review  and  re- 
evaluation  of  the  facility’s  discharge 
planning  program,  (ii)  At  the  time  of  the 
individual’s  discharge,  the  facility  shall 
provide  to  those  persons  (if  any)  re¬ 
sponsible  for  the  individual’s  postdis¬ 
charge  care  such  information  about  the 
discharged  individual  as  will  ensure  the 
optimal  continuity  of  care,  such  as  cur¬ 
rent  information  relative  to  diagnoses, 
prior  treatment,  rehabilitation  potential, 
physician  advice  concerning  immediate 
care,  and  pertinent  social  information. 
*  •  *  *  • 

(Sec.  1102, 49  Stat.  647  (42  UJ3.C.  1802)  ) 

Effective  date.  These  regulations  shall 
be  effective  on  December  2, 1974. 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13.714,  Medical  Assistance  Pro¬ 
gram.) 

Dated:  August  26, 1974. 

James  S.  Dwight,  Jr., 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved:  September  23, 1974. 

Casper  W.  Weinberger, 

Secretary  of  Health, 

Education,  and  Welfare. 

[FR  Doc.74-22695  Filed  10-2-74;8:4S  am] 
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IF  ANY  CHANGES  HAVE  BEEN 
MADE  IN  CERTAIN  TITLES  OF  THE  CODE  OF 
FEDERAL  REGULATIONS  without  reading  -- 
the  Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  “List  of 
CFR  Sections  Affected.” 


List  of  CFR  Sections  Affected  *10-°“  r 

per  yeer 

The  “List  of  CFR  Sections  Affected"  is  designed  to  lead  users  of  the 
Code  of  Federal  Regulations  to  amendatory  actions  published  in  th.e 
Federal  Register,  and  is  issued  monthly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes. 


Also  available  on  a  subscription  basis  .  .  . 

The  Federal  Register  Index 

Indexes  covering  the  contents  of  the  daily  Federal  Register  are  issued 
monthly  and  annually.  Entries  are  carried  primarily  under  the  names  of 
the  issuing  agencies.  Significant  subjects  are  also  carried. 
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at  the  end  of  each  publication  which  lists  Federal 

the  date  of  publication  in  the  Federal  Register. 
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Order  from:  Superintendent  of  Documents 
U.S.  Government  Printing  Office 
Washington,  D.C.  20402 


Note  to  FR  Subscribers:  FR  Indexes  and  the  "List  of  CFR  Sections  Affected"  will 
continue  to  be  mailed  free  of  charge  to  regular  FR  subscribers. 
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